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FRAUDULENT
GST
REFUNDS

A New South Wales man has been
sentenced to two years and eight
months in jail after obtaining more
than $171,000 in fraudulent GST
refunds. In addition to his criminal
conviction, he was also ordered to
repay the full amount in reparations.

Between December 2011 and April 2015,
Mr Raymond Cool claimed he
provided handyman, carpentry and
computer repair services under the
trading name Cool Industries.

He reported that the business had
made more than $3.3 million in sales
during this period, claiming
corresponding acquisitions and input
tax credits. As a result, he obtained
$171,529 in fraudulent GST refunds. He
also attempted to get an additional
$4,832, but the ATO stopped this.

It was found that Mr Cool didn't hold
a licence to perform carpentry or
building work in New South Wales
during the offending period, and his

bank statements didn't contain any
activity that would suggest he was
carrying on an enterprise.

Mr Cool was originally due to face
court in 2019, but he failed to appear.
He evaded authorities until
December 2020, when he was
located and arrested by police.

Mr Cool attempted to substantiate
his claims by providing a range of
documents that were of personal or
non-business, related to a period
outside the scope of the audit,
materially altered since being issued
by third-party suppliers, or
fabricated.



TAX SUPPORT
WHEN YOU
NEED IT

Support is available if your small
business is having financial difficulties
and can't pay tax or super on time.
The ATO may be able to set up an
affordable payment plan or offer
interest-free periods for eligible
overdue activity statement amounts.

If you have outstanding debt, cannot
meet the requirements of a payment
plan or require additional assistance,
contact them for further help. The ATO
may ask for evidence that your
business is experiencing financial
difficulty to support your claim, such
as:

- bank notices (for example, an

overdraft call)

* an eviction notice

- a disconnection notice

* a repossession notice

- a notice of impending legal
action
staff pay records
- contract payment schedules
* legal documents.

They take many factors into account
when assessing a claim. Sometimes
the ATO may change their
requirements depending on your
circumstances.

Even if you can't pay on time,
keeping lodgements up to date is
important. This will give you a clear
idea of your tax position, and the ATO
can tailor help, such as advice,
payment plans, or deferrals, to your
situation.



SUPERANNUATION
FUND HOLDINGS OF

RUSSIA ASSETS

On 3.3.2022, in light of the ongoing
Russian invasion of Ukraine and the
continued escalation of sanctions
imposed against Russia in response,
the Federal Government confirmed its
strong expectation that Australian
super- annuation funds would review
their investment portfolios and take
steps to divest any holdings in Russian
assets.

The Government welcomes the
voluntary actions taken to date by
some superannuation funds to divest
their Russian assets.

While Australian superannuation funds
only have a small exposure to Russian
investments in the $3.5 trillion
superannuation system, Australia
must send an unequivocal signal that
the Government condemns Russia’s
unprovoked attack in the strongest
possible terms on Ukraine.

Australia’'s superannuation funds’
actions to divest Russian assets will

complement the range of sanctions
imposed by the Government to exert
pressure on Russia in alignment with
our international partners.

These steps by Australia’s
superannuation funds will come on
top of the decision announced by the
Future Fund to similarly wind down its
remaining exposure to Russian
assets as market conditions permit.

The Australian Government reiterates
their staunch support for Ukraine's
sovereignty and territorial integrity
and the people of Ukraine.



A ‘ﬁ!"

-, i i_

PRIMARY PLACE OF
EMPLOYMENT FOR THE
PURPOSE OF FBTAA

DECISION IMPACT STATEMENT
COMMISSIONER OF TAXATION V
VIRGIN AUSTRALIA REGIONAL

AIRLINES PTY LTD [2021] FCAFC 209

2021 ATC 20-807
Précis

This Decision impact statement
published on 3.3.2022 outlines the
ATO's response to this case which
concerns the interpretation of
‘primary place of employment'in
subsection 136(1) of the Fringe
Benefits Tax Assessment Act 1986
(FBTAA) when read with the
extended meaning of ‘business
premises’ in subsection 136(2).

A brief summary of facts

In the fringe benefits tax (FBT) years
ended 30 March 2013 to 31 March
2016 inclusive (the relevant years),
Virgin Australia Regional Airlines Pty
Ltd and Virgin Australia Airlines Pty
Ltd (collectively Virgin) provided its
Flight Crew and Cabin Crew
(collectively Flight and Cabin Crew)
employees with car parking facilities
located near airport terminals in
Sydney, Brisbane and Perth.

A number of conditions in section
39A of the FBTAA must be satisfied
before a car parking fringe benefit is
provided. In this case, the following
conditions were relevant:

(1) If the following conditions are
satisfied in relation to a daylight
period, or a combination of daylight
periods, on a particular day:

(e) on that day, the employee has a
primary place of employment;



(f) during the period or periods, the
car is parked at, or in the vicinity of,
that primary place of employment;

Subsection 136(1) of the FBTAA defines
‘business premises’ and ‘primary place
of employment’ as follows:

business premises, in relation to a
person, means premises, or a part of
premises, of the person used, in whole
or in part, for the purposes of business
operations of the person, but does not
include: [various exceptions which
were not relevant to this matter]

primary place of employment, in
relation to an employee in relation to a
day, means business premises, or
associated premises, of the employer
of the employee, or of an associate of
the employer, where:

(a) if the employee performed duties
of his or her employment on that day -
on that day; or

(b) in any other case - on the most
recent day before that day on which
the employee performed duties of his
or her employment;

those premises are or were:

(c) the sole or primary place of
employment of the employee; or

(d) otherwise the sole or primary
place from which or at which the
employee performs duties of his or
her employment.

Subsection 136(2) of the FBTAA states:

In the definition of business premises
in subsection (1), premises includes a
ship, vessel, floating structure, aircraft
or train.

Virgin was assessed for FBT for the
relevant years on the basis that the
Flight and Cabin Crew employees'
‘primary place of employment’ was
each employee's 'Home Base' airport
terminal in Sydney, Brisbane or Perth.
Virgin subsequently objected to
these FBT assessments.

The Commissioner disallowed Virgin's
objections made under Part IVC of
the Taxation Administration Act 1953
(TAA 1953). Virgin appealed against
those objection decisions to the
Federal Court under section 1477 of
the TAA1953.

At first instance in Virgin Australia
Airlines Pty Ltd v Commissioner of
Taxation [2021] FCA 523, Griffiths J
allowed Virgin's appeals. His Honour
found the effect of subsection 136(2)
of the FBTAA meant an aircraft could
be a ‘primary place of employment’
for the purposes of the FBTAA. Based
on his Honour's quantitative and
qualitative analysis of the duties
performed by Flight and Cabin Crew
at their different places of employment
during the course of a particular day,
he concluded as follows:

- the ‘primary place of employment’
for employees who worked on a
single aircraft on a day was that
aircraft, and

- employees who worked on multiple
aircraft had no primary place of
employment.

The Commissioner appealed to the
Full Court of the Federal Court. The Full
Court (Logan, Thawley and Downes
JJ) allowed the Commissioner's
appeals.



Issues decided by the Court

The Full Court of Australia referred to
the primary judge’s outline of issues as
follows:

- First issue: On each relevant working
day did Virgin's Flight and Cabin Crew
have a ‘primary place of
employment?

- Second issue: If the answer to the first
issue is 'yes', where was that ‘primary
place of employment?

* Third issue: If the answer to the first
issue is 'yes', on each working day was
the employee’s car ‘parked at, or in the
vicinity of [the employee's] primary
place of employment?

First and second issues

The Full Court considered the
introductory words of subsection
39A(1) and paragraph 39A(1)(e) of the
FBTAA and the definition of ‘primary
place of employment’ focus the
inquiry on a day.

The Full Court found in relation to the
‘primary place of employment’
definition that '[p]aragraphs (a) and
(b) ... require identification of whether
the employee performed duties on the
day in issue. Paragraph (a) applies if
an employee performed duties on the
relevant day; paragraph (b) applies if
they did not. Paragraphs (c) and (d) of
the definition provide two different
tests to identify the premises which
are or were the employee’'s ‘primary
place of employment'. The focus of
paragraph (d) is on ‘the place of
performance of ‘duties’. The paragraph
(c) test 'is broad and is not limited or
exhausted by an inquiry into the
places from which or at which the
employee undertakes his or her
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duties’. The Full Court found that the
primary judge erred in treating
paragraphs (c) and (d) as involving
the same test of the places an
employee performed duties during
the course of a particular day.

The Full Court accepted, as the
primary judge did, that ‘primary’ within
the ‘primary place of employment’
definition means first or highest in
rank or importance; chief; principal’.
However, as the statute uses the
word ‘primary’, that word cannot ‘be
substituted by similar or explanatory
words'.

The Full Court had regard to Virgin's
‘business premises’ including the
airport terminals and each aircraft
on which the Flight and Cabin Crew
worked. They also had regard to the
various Enterprise Agreements which
set out the conditions of employment
of the Flight and Cabin Crew. As the
Full Court stated at [21]:

Flight and Cabin Crew were allocated
a "Home Base". Numerous rights and
obligations of Virgin and the Flight
and Cabin Crew were defined by
reference to the Home Base including
rosters, rest periods between "Tours
of Duty" or "Trips”, allowances, and car
parking entitlements. In certain
circumstances Virgin could require
both Flight Crew and Cabin Crew to
change their Home Base for
operational reasons.

This evidence led the Full Court to
find the Flight and Cabin Crew's
'Home Base' airport was the ‘primary
place of employment’ per paragraph
(c) of the definition in subsection
136(1) of the FBTAA, read with
subsection 136(2) of the FBTAA. The
Full Court stated at [23]:



It was the primary place of
employment on each day of the
employment of the Flight and Cabin
Crew, even on days where the
employee did not attend the "Home
Base" at all, for example, on one or
more days of a "Tour of Duty" where
the employee had no occasion to
attend, or perform duties at, his or her
"Home Base". The "Home Base" was still
the central place relevant to such
matters as the employee's rosters, rest
periods, allowances and car parking
entitlements. The "Home Base" was the
central place from where a "Tour of
Duty” might typically be expected to
begin and end. It is relevant to the
inquiry required under paragraph (c),
but not determinative, that on any
particular day an employee carried
out central duties on aircraft away
from the "Home Base".

The Full Court found it unnecessary to
conclude paragraph (d) of the definition
of the facts of this case. However, it
agreed Griffiths J's ‘qualitative and
quantitative’ analysis showed 'the
‘primary place from which or at which'
the duties of the Flight and Cabin Crew
are performed ‘on the particular day' ...
is the aircraft from which or at which
those duties were performed’. Where
such duties were performed by a Flight
or Cabin Crew employee on more
than one aircraft during a particular
day, the Full Court observed 'the
primary place from which or at which
the duties are performed would
typically be the aircraft from which or
at which the employee performed his
or her duties for the longest period of
time.

Third issue

As '[i]t was common ground that the
relevant parking facilities were
provided 'in the vicinity of the relevant

'Home Bases), the airport terminals in
Sydney, Brisbane and Perth, ‘the
condition in paragraph 39A(1)(f) of
the FBTAA was also satisfied'.

ATO view of the decision

The decision of the Full Court is
consistent with the Commissioner's
application of section 39A of the
FBTAA and paragraph (c) of the
definition of ‘primary place of
employment' in subsection 136(1) of
the FBTAA. The Commissioner
accepts the Court's view on applying
paragraph (d) of the definition of
‘primary place of employment’ in
subsection 136(1) of the FBTAA.

Implications for impacted advice or
guidance

When TR 2021/2 is published, the
Ruling will be amended to include
further guidance on the concept of
‘primary place of employment'in
light of the Federal Court and Full
Federal Court's decisions.

The ATO will similarly update Chapter
16 of Fringe benefits tax - a guide for
employers.
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